UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA,

Plaintiff,

: Civil Action No.
v. : 99-2496 (GK)

PHILIP MORRIS USA, Inc.,
f/k/a Philip Morris, Inc.
et al.

Defendants.

ORDER #538
This matter is now before the Court on the United States'

Motion for Partial Summary Judgment Regarding Defendants'
Affirmative Defenses That the RICO Claims and Sought Relief Are
Prohibited by the Tenth Amendment and Separation of Powers and That
Defendants Are Not Jointly and Severally Liable for any
Disgorgement Ordered by the Court ("Motion"). Upon consideration
of the Motion, the Opposition, the Reply and the entire record
herein, and for the reasons set forth in the accompanying
Memorandum Opinion, the United States' Motion is granted; it 1is
further

ORDERED that the following affirmative defenses are DISMISSED:

Philip Morris, USA Inc.: Affirmative Defenses 12 and 22

Altria Group, Inc.: Affirmative Defenses 13 and 23
R.J. Revynolds, Tobacco Co.: Affirmative Defenses 36 and 43
Brown & Williamson Tobacco Co.: Affirmative Defense 21

British American Tobacco (Investments) Limited: Affirmative




Defenses 13, 24, and 31

Lorillard Tobacco Company: Affirmative Defense 48

The Liggett Group, Inc.: Affirmative Defense 63

Council for Tobacco Research - USA: Affirmative defense 24

The Tobacco Institute: Affirmative Defenses 15, 26, and 36.

May 6, 2004 _/s/

Gladys Kessler
United States District Court Judge



UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
UNITED STATES OF AMERICA,
Plaintiff,
Civil Action No.

v. : 99-2496 (GK)

PHILIP MORRIS USA INC. (£f/k/a) :
PHILIP MORRIS INCORPORATED) et al.,:

Defendants.

MEMORANDUM OPINION

This matter 1is now before the Court on the United States'
Motion for Partial Summary Judgment Regarding Defendants'
Affirmative Defenses That the RICO Claims and Sought Relief Are
Prohibited by the Tenth Amendment and Separation of Powers and That
Defendants Are Not Jointly and Severally Liable for any
Disgorgement Ordered by the Court ("Motion"). Defendants' have
asserted as affirmative defenses that the Government's RICO claims
and the relief it seeks are prohibited by the Tenth Amendment and
separation of powers principles. They also argue that they are not
jointly and severally liable for any potential disgorgement which

might be ordered by the Court. The United States argues in this

! Defendants are Philip Morris USA Inc. (f/k/a Philip Morris
Incorporated), R.J. Reynolds Tobacco Company, Brown & Williamson
Tobacco Corporation (individually and as successor by merger to the
American Tobacco Company), Lorillard Tobacco Company, Altria Group
Inc. (f/k/a Philip Morris Companies, Inc.), British American Tobacco
(Investments), Ltd., The Council for Tobacco Research-U.S.A., Inc.,
The Tobacco Institute, Inc., and The Liggett Group, Inc.



Motion that each of these affirmative defenses is insufficient as
a matter of law and must be dismissed.?

Upon consideration of the Motion, the Opposition, the Reply
and the entire record herein, and for the reasons set forth below,
the United States' Motion is granted.

I. BACKGROUND

A. Factual Allegations

Plaintiff, the United States of America ("the Government") has
brought this suit against Defendants pursuant to Sections 1962 (c)
and (d) of the Racketeer Influenced and Corrupt Organizations Act
("RICO"), 18 U.S.C. § 1961 et seq.’ Defendants are manufacturers
of cigarettes and other tobacco-related entities. The Government
seeks injunctive relief and $289 billion® for what it alleges to be
an unlawful conspiracy to deceive the American public.

The Government's Amended Complaint describes a four-decade
long conspiracy, dating back to at least 1953, to intentionally and

willfully deceive and mislead the American public about, among

? See Gov't Mot. Attachment A (chart identifying the particular
affirmative defenses challenged by the Motion).

’ The Complaint originally contained four claims under three
statutes. On September 28, 2000, the Court dismissed Count One
(pursuant to the Medical Care Recovery Act, 42 U.S.C. § 2651, et

seg.) and Count Two (pursuant to the Medicare Secondary Payer
provisions of the Social Security Act, 42 U.S.C.
§§ 1395y (b) (2) (B) (i1i) & (iii)). See United States wv. Philip

Morris, 116 F. Supp.2d 131 (D.D.C. 2000).

* See United States' Preliminary Proposed Findings of Fact at

14.



other things, the harmful nature of tobacco products, the addictive
nature of nicotine, and the possibility of manufacturing safer and
less addictive tobacco products. Amended Complaint ("Am. Compl.")
at 9 3. According to the Government, the underlying strategy
Defendants adopted was to deny that smoking caused disease and to
consistently maintain that whether smoking caused disease was an
"open question." Am. Compl. at 9 34. In furtherance of that
strategy, Defendants allegedly issued deceptive press releases,
published false and misleading articles, destroyed and concealed
documents which indicated that there was in fact a correlation
between smoking and disease, and aggressively targeted children as
potential new smokers. Am. Compl. at { 36.°

B. Affirmative Defenses

Defendants vehemently deny all the Government's claims and
assert a variety of affirmative defenses to the allegations in
their Answers, responses to interrogatories, and in the Joint
Defendants' Preliminary Proposed Conclusions of Law Regarding
Affirmative Defenses ("JDPPCL"). The affirmative defenses they
assert include separation of powers, the Tenth Amendment, and a
denial of joint and several liability for any disgorgement the

Court may order.

> These allegations have been further described in U.S. v.

Philip Morris Inc., 116 F.Supp.2d at 136-38.
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Defendants proffer different rationales to justify each of
these affirmative defenses. As to their separation of powers
defense, Defendants assert that the Attorney General's enforcement
of RICO is an encroachment on Congress' reservation unto itself of
the regulation of tobacco. See Defs.' Opp'n at 2. As to their
Tenth Amendment defense, Defendants initially argued that the
activities at i1issue in this case do not constitute "interstate
commerce" for purposes of the Commerce Clause and, therefore, the
federal government lacks the authority to bring this action. See
JDPPCL at 903-05. Defendants now assert that the Government's
request for federal enforcement of state and local ordinances in
this case violates "fundamental principles of federalism”" in
violation of the Tenth Amendment. Defs.' Opp'n at 17. Finally,
Defendants argue that holding them jointly and severally liable
would require each to disgorge more than its ill-gotten gains and
would conflict with the holding of this Court that under Section
1964 (a), any relief granted must be equitable and not punitive.
Defs.' Opp'n at 24.

IT. SUMMARY JUDGMENT STANDARD

Under Rule 56 of the Federal Rules of Civil Procedure, summary
judgment is appropriate if the pleadings, depositions, answers to
interrogatories and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to any

material fact and that the moving party is entitled to judgment as



a matter of law. Fed. R. Civ. P 56(c). Material facts are those

that “might affect the outcome of the suit under the governing

”

law. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).

IIT. ANALYSIS

In this Motion, the Court is considering only issues of law
even though the factual context surrounding those legal issues is
greatly in dispute.

A. The Government's RICO Claims and the Relief It Seeks Do
Not Violate Separation of Powers Principles.

The Separation of Powers Doctrine reflects the "basic
principle of our constitutional scheme that one branch of the
Government may not intrude wupon the central prerogatives of

another." Loving v. United States, 517 U.S. 748, 757 (1996).

According to Defendants, the Government is improperly "usurping the
legislative function” by bringing this RICO suit. See Defs.' Opp'n
at 3-4, 8, 9, 11-12. They do not deny that the conduct alleged
falls within the scope of RICO. Instead, they argue that Congress
has created a distinct regulatory regime for tobacco, one which
reserves for Congress alone the power to regulate in this area and
that the Government's claims and proposed relief '"seriously
impinge" on this reserved authority. Id. at 6.

The Government, in its Motion, argues that Congress enacted
the RICO statute and explicitly authorized the Attorney General of
the United States to bring the kind of civil RICO action for

equitable relief which is in issue in this case. The Government



asserts that it is enforcing legislation, not "regulating" the
tobacco industry. Motion at 21. For these reasons, the Government
argues that it is entitled to summary judgment on grounds that the
affirmative defense of separation of powers is not available to
Defendants as a matter of law.

In its Memorandum Opinion of March 17, 2004, the Court denied
Defendants' Motion for Summary Judgment on the Grounds that the
Government's RICO Claims Violate Separation of Powers ("Defendants'
Separation of Powers Motion"). The Court held that, in bringing
its RICO claims pursuant to an explicit statutory grant of
authority, the Government is enforcing the law that Congress passed
and carrying out its intent, not usurping its legislative function.
March 17, 2004 Mem. Op. at 5-9. The Court also concluded that
Defendants failed to show that the RICO claims asserted in this
case are inconsistent with the regulatory regime governing tobacco
that Congress has established. Id. Thus, for the same reasons
that Defendants' Separation of Powers Motion was denied, the

Government's present Motion as to separation of powers is granted.

B. The Government's RICO Claims and the Relief It Seeks Do
Not as a Matter of Law Violate the Tenth Amendment.

The Tenth Amendment to the Constitution provides that "[t]lhe
powers not delegated to the United States by the Constitution, nor
prohibited by it to the States, are reserved to the States.”™ U.S.

Const. Amend. X. While the Tenth Amendment protects the powers of



the States, the Constitution specifically grants to Congress the

"power ... to regulate commerce with foreign nations, and among the
several States." U.S. Const. Art. I, § 8, cl.3 (hereinafter the
"Commerce Clause"). Accordingly, since the Constitution explicitly

delegates to Congress the plenary authority to regulate interstate
commerce, the Tenth Amendment can never be violated by Congress'
exercise of such authority. Thus, whether an activity falls within
Congress' purview 1s contingent upon whether that activity
constitutes "commerce" within the scope of the Commerce Clause.

See Prudential Ins. Co. v. Benjamin, 328 U.S. 408, 423 (19406).

In this case, Defendants stipulate that they engaged in
interstate commerce within the meaning of RICO for most or all of
the time period at issue. Although Defendants initially asserted
the Tenth Amendment as an affirmative defense contending that the
RICO claims and relief sought by the Government address "purely
intrastate matters that are Dbeyond the scope of federal
authority,"® they now concede that the manufacturing, sale,
advertising, and marketing of <cigarettes in all 50 States

constitutes the type of commercial, interstate activity within the

® Although only Defendants The Council for Tobacco Research-
U.S.A., Inc. and The Tobacco Institute, Inc. initially asserted a
Tenth Amendment affirmative defense, subsequently, other Defendants
incorporated the defense. See Defs.' Opp'n at 15.
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purview of both the Commerce Clause and RICO. See JDPPCL at 903-
05; Defs.' Opp'n at 16.7

However, Defendants now argue that "[bly asking the Court to
commission federal personnel to enforce state and local ordinances,
the Government risks invading basic principles of dual sovereignty
embedded in the Tenth Amendment, in which the States retain their
rights to exercise their traditional police powers." Defs.' Opp'n
at 17. While Defendants correctly assert that Congress cannot,

without violating the Tenth Amendment, employ federal personnel to

enforce state and local ordinances, Prinz wv. U.S., 521 U.S. 898,

932-33 (1997) and U.S. wv. Lopez, 514 U.S. 598, 564 (2000), the

Government denies that it seeks any such relief. In fact,
Defendants have failed to point to any evidence to the contrary.
Accordingly, the Court finds that they have, as a matter of law,
failed to justify a ruling that the Government has violated the

Tenth Amendment either by bringing this suit or by virtue of its

"In their Preliminary Proposed Conclusions of Law Regarding
Affirmative Defenses, Defendants asserted that the RICO claims
violated the Tenth Amendment Dbecause they addressed "local
transactions" which the Federal Government lacked the power to
regulate. In its Partial Summary Judgment Motion, the Government
addressed this argument. However, 1in 1ts Opposition to the
Government's Motion, Defendants abandoned their earlier Tenth
Amendment argument, conceding that the conduct at issue falls under
the Commerce Clause and arguing instead that the Government
infringes on traditional state police powers by asking the Court to
commission federal personnel to enforce state and local ordinances.



prayer for relief. Therefore, Defendants' affirmative defense of
the Tenth Amendment is insufficient as a matter of law.

C. As a Matter of Law, Defendants Will Be Jointly and
Severally Liable for Disgorgement of the Conspiracy's
Il11-Gotten Gains if Liability Is Established.

Joint and several liability is rooted in the principle that a

wrongdoer 1s liable for the reasonably foreseeable acts of his

fellow wrongdoers committed 1in furtherance of their Jjoint

undertaking. Paper Systems Inc. v. Nippon Paper Industries Co.,

281 F.3d 629, 633 (7th Cir. 2002). Joint and several liability
serves to both maximize deterrence of defendants and prevent double
recoveries by plaintiffs. Id. Joint and several liability also
forces all parties responsible for the harm to bear the burden of

any lapses in liability. U.S. v. Simmons, 154 F.3d 765, 769-70

(8th Cir. 1998) (finding Jjoint and several 1liability in RICO
conspiracy case because individual liability would allow defendants
to "mask the allocation of the proceeds to avoid forfeiting them
altogether™).

Every circuit in the country that has addressed the issue has
concluded that the nature of both civil and criminal RICO offenses
requires imposition of joint and several liability because all
defendants participate in the enterprise responsible for the RICO

violations. See 0Oki Semiconductor Co. v. Wells Fargo Bank, 298

F.3d 768, 775 (9th Cir. 2002) ("[h]olding RICO conspirators jointly

and severally liable for the acts of their co-conspirators reflects



the notion that the damage wrought by the conspiracy is not to be
judged by dismembering it and viewing its separate parts, but only

by looking at it as a whole"); U.S. v. Corrado, 227 F.3d 543, 553

(6th Cir. 2000) (finding that "joint and several liability is not
only consistent with the statutory scheme [of RICO] but in some
cases will be necessary to achieve the aims of the legislation"
because the "entire scheme would not have succeeded without the
support of [the] enterprise").®

While the DC Circuit has not yet had the opportunity to

examine the application of joint and several liability to RICO

8 See also U.S. v. Infelise, 159 F.3d 300, 301 (7th Cir.
1998) (holding that co-defendants were correctly held jointly and
severally liable under RICO); U.S. v. Simmons, 154 F.3d 765,769-70
(8th Cir. 1998) (holding that "[c]odefendants are properly held
jointly and severally liable for the proceeds of a RICO
enterprise") (citing cases); U.S. v. McHan, 101 F.3d 1027, 1043 (4th
Cir. 1996) (holding that in cases involving the RICO statute,
"courts have unanimously concluded that conspirators are jointly
and severally liable for amounts received pursuant to their illicit
agreement") (citing cases); U.S. v. Hurley, 63 F.3d 1, 22 (lst Cir.
1995) (concluding that, under RICO, "a member of a conspiracy is
responsible for the foreseeable acts of other members of the
conspiracy taken in furtherance of the conspiracy"); Fleischhauer
v. Feltner, 879 F. 2d 1290, 1301 (6th Cir. 1989) (concluding that
because "[d]efendants all ©participated in the ‘'enterprise'
responsible for the RICO violations awarding damages separately is
inconsistent with the nature of the injury ... inflicted"); U.S. v.
Benevento, 836 F.2d 129, 130 (2d Cir. 1988) (affirming district
court's finding of Jjoint and several 1liability for criminal
enterprise); Beneficial Standard Life Insurance v. Madariaga, 851
F.2d 271, 272 (9th Cir. 1988) (agreeing with the district court's
finding of joint and several liability in a civil RICO case but
reversing on other grounds); and U.S. v. Caporale, 806 F. 2d 1487,
1506-09 (11th Cir. 1986) (holding that "imposition of Jjoint and
several liability in a forfeiture order upon RICO co-conspirators
is not only permissible but necessary...to effectuate the purpose
of the forfeiture provision").

10



claims in particular, it has, albeit in a different context, held
that joint and several liability attaches to joint wrongdoing. See

McKenna v. Austin, 134 F.2d 659, 664 (D.C. Cir. 1943) (holding that

joint and several liability is required when joint tortfeasors are

found liable for a single injury); Faison v. Nationwide Mortgage

Corp., 839 F.2d 680, 685-86 (D.C. Cir. 1987) (relying on Leiken v.
Wilson, 445 A.2d 993, 999 (D.C.App. 1982) and McKenna) .

Based upon overwhelming case law from eight other circuits, as
well as the reasoning of our circuit in McKenna and Faison on the
general subject of Jjoint and several liability of Jjoint
tortfeasors, the Court concludes that joint and several liability
is applicable to the collective injury alleged in this case.

In support of their argument that joint and several liability
is only appropriate if liability cannot be apportioned, Defendants

rely on SEC v. Hughes Capital, 124 F.3d 449 (3rd Cir. 1997). In

Hughes Capital, the Third Circuit noted that "when apportioning

liability among multiple tortfeasors, it is appropriate to hold all
tortfeasors jointly and severally liable for the full amount of the
damage unless the liability is reasonably apportioned." Id. at
455.

Defendants argue that liability can be reasonably apportioned
in this case and therefore the Court must not impose joint and
several liability. Defs.' Opp'n at 20-21. However, Defendants'

assertion ignores the Third Circuit's central holding, i.e., that

11



although apportionment may be appropriate in some joint actions, 1if
there 1s concerted action or conspiracy apportionment is never
reasonable and joint and several liability must attach. Hughes
Capital, 124 F.3d at 455. With regard to the specific facts before
it, the Third Circuit concluded that since the co-conspirators
enjoyed a close relationship with each other and collaborated on a
single scheme to defraud, the defendant failed to carry its burden
of establishing that 1liability could be apportioned. Id.
Similarly, the Government alleges that Defendants in this action
enjoyed a close relationship and collaborated in a single scheme to
defraud. Accordingly, should Defendants be found liable, joint and
several liability must apply.

In the face of the previously cited case law, Defendants argue
that even 1if joint and several liability i1is appropriate as a
general matter, 1t 1s inappropriate to apply it in this case
because RICO § 1964(a) limits liability to disgorgement of "ill

otten gains," an equitable remedy. See United States v. Philip
g g q

Morris, 273 F. Supp.2d 3, 10 (D.D.C. 2002); see also United States

v. The Bonnano Organized Crime Family of La Cosa Nostra, 683 F.

Supp. 1411, 1448-49 (E.D.N.Y. 1988), aff'd, 879 F.2d 20 (2d Cir.
1989) . Defendants reason that, because the Government is seeking to
impose joint and several liability, it is seeking more than each
individual Defendant's "ill-gotten gains.”"™ Defs.' Opp'n at 21-22.

Defendants' argument is superficially appealing, but only

12



because they conflate the two distinct issues of (1) Jjoint and
several liability, i.e., how fault is to be apportioned amongst
Defendants, and (2) disgorgement, i.e., what remedy is to be
awarded, how much that award should be, and how that amount is to
be calculated.

Defendants choose to ignore the fact that, in this case, the
Government is alleging a collective harm. If the Court finds that
the Government has proven the requisite elements of its case, then
it must calculate the amount of remedy that 1s appropriate.
However, because the harm is collective, disgorgement must consist
of a unitary amount which represents the "ill-gotten gains"
received as a result of the illegal conspiracy as a whole. Thus,
while Defendants are correct that any remedy ordered must be
limited to "ill gotten gains," in order to be equitable as required

by Section 1964 (a), Philip Morris, 273 F.Supp.2d at 10, the amount

of that remedy need not necessarily be apportioned on the basis of
the "ill gotten gains" of each individual Defendant because the

over—-all wrongdoing at issue is collective not individual.’

° For this reason, Defendants' reliance on SEC v. First City
Financial Corp., 890 F.2d 1215, 1231 (D.C. Cir. 1989), 1is

misplaced. In First City, the Circuit Court held that, in
assessing disgorgement, "the court may exercise its equitable power
only over property causally related to the wrongdoing." Id.

Defendants assert that imposing joint and several liability in this
action would result in each Defendant being liable for more than
what the Government claims is causally related to each Defendant's
wrongdoing, i.e., more than the amount the Government seeks to
disgorge from each individual Defendant. Here again, Defendants

(continued...)
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In making their arguments, Defendants seek protection from
collective liability when the very purpose of conspiracy laws is to
remove any such protection. To impose such a limit, as Defendants
suggest, would undermine the primary goals of joint and several
liability, namely to deter conspirators from future wrongdoing and
deprive wrongdoers of their "ill-gotten gains." Defendants'
arguments, ultimately, are unpersuasive in light of the extensive
body of case law supporting Jjoint and several liability in

° The Government charges that Defendants

conspiracy and RICO cases.'
have acted collectively, through their concerted action, to cause
harm to the public and to further each Defendant's financial

position. Accordingly, if liability is found in this case, it must

be joint and several. The nature and amount of the remedy, and how

%(...continued)
conflate the issues of disgorgement and Jjoint and several
liability, and ignore that the alleged wrongdoing in this case is

of a collective or joint nature.

" In support of their argument that disgorgement should not be
imposed jointly and severally under Section 1964 (a), Defendants'
rely on U.S. v. Local 295 of the Int'l Brotherhood of Teamsters,
1991 WL 128563 (E.D.N.Y. 1991). However, in Local 295, the court
held that disgorgement is appropriate in civil RICO actions. It
vacated its finding of Jjoint and several liability for $961,400
only because "the evidence is insufficient to establish how much
each of the defendants received from illegal activities." Id. at 1.
Contrary to Defendants' assertion, the court did not conclude that
joint and several liability for disgorgement was not permissible
under Section 1964 (a).
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that remedy is apportioned amongst co-conspirators, does not alter
this result.'

Therefore, the affirmative defense that Defendants are not
jointly and severally liable for any disgorgement ordered by the
Court is insufficient as a matter of law and the Government's

Motion as to joint and several liability is granted.

IV. CONCLUSION

The Government is entitled to summary Jjudgment as to the
affirmative defense of separation of powers for the reasons stated
in the Court's Memorandum Opinion of March 17, 2004. 1In addition,
the Government's pursuit of its RICO claims and corresponding
relief is proper under the Tenth Amendment given that the enactment
of RICO is a wvalid exercise of Congress' power and that Defendants
have failed to set forth any disputed material facts concerning the
use of state personnel to effectuate the relief sought by the
Government. Finally, Defendants' affirmative defense that they are
not jointly and severally liable for any disgorgement ordered by

the Court fails because under applicable case law, each wrongdoer

" Defendants are of course correct in their assertion that

relief under section 1964 (a) must not be punitive. To determine if
the relief in question is punitive, the Court must consider how
much money is disgorged and how such amount is calculated. In any
event, disgorgement of ill-gotten proceeds is not punishment. See
SEC v. Bilzerian, 29 F.3d 689, 696 (D.C. Cir. 1994). As
disgorgement is the subject of a pending summary judgment motion
before the Court, its scope need not be decided here.
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is liable for any and all harm caused by the joint, coordinated
conduct of the conspiracy. Consequently, the Government's Motion
is granted.

An Order will accompany this opinion.

Date: May 6, 2004 _/s/
Gladys Kessler
United States District Court Judge
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